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PERMANENT MISSION OF THE REPUBLIC OF MAURITIUS TO THE UNITED NATIONS 

MISSION PERMANENTE DE LA AEPUBLIQUE DE MAURICE AUPRES DES NATIONS UNIES 

13 September 2018 

Dear Sir, 

I have the honour to refer to the Registry's Note Verbale dated 11 September 2018 
transmitting one full set of  the written replies to the question put by Judge Can ado Trindade 
to all the participants to the oral proceedings concerning the request for an advisory opinion 
on the Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 
/965 and to forward to you the written comments o f  the Republic of  Mauritius on the replies 
of the United Kingdom and the United States 

Please accept, Sir, the assurances of  my highest consideration. 

Jagdish D. oonjul, G.O.S.K. 
Ambassador Extraordinary and Plenipotentiary 

Permanent Representative 

Mr. Philippe Couvreur 
Registrar 
International Court of Justice (ICJ) 
The Hague 
Netherlands 

211 Easl 43rd Slreet • New York Cily, NY 10017 • Tel: (212) 949 0190 • Fax: (212) 697 3829 • E-mail: Mauritius@un.rnl 



WRITTEN COMMENTS OF THE REPUBLIC OF MAURITIUS 
ON THE RESPONSES OF THE UNITED KJNGDOM AND THE UNITED STATES TO 

.JUDGE CANCADO TRJNDADE'S QUESTION 

The United Kingdom and the United States have replied to Judge Can�ado Trindade's 

question by repeating their arguments that General Assembly resolutions 1514(XV), 2066(XX), 

2232(XXI), and 2357(XXII) did not reflect customary international law at the time the Chagos 

Archipelago was detached from Mauritius, were not legally binding on the administering power and 

other States, and could not give rise to legal consequences.1 Mauritius notes that neither the

administering power nor the United States has made any effort to respond to the submissions made 

by various States and the African Union during the recent hearings, including in relation to positions 

taken by each State which contradicts their position in this matter. In response, Mauritius wishes to 

make the following brief comments, which are confined to matters raised in Judge Can�ado 

Trindade's question: 

I. As Mauritius and many States, as well as the African Union, demonstrated in their

written and oral submissions,2 Resolution 15 l 4(XV) reflected a rule of customary 

international law already in 1960, conferring on the peoples of colonial territories the right to 

self-determination, including the associated right of territorial integrity. The process of 

I See, e g, United Kingdom of Great Britain and Northern Ireland, Response to Question Put By Judge <. uni;ado I r indadc 
(10 Sept. 2018); United States of America, Response to Question Put By Judge ( ,1n�ado Trindad1.. (to Sept. 2018). 

2 See, e.g. Written S1atement of the Republic of Mauritius ( 1 Mar. 2018), paras. 6.20-6.61; Written Comments of the
Republic of Mauritius ( 15 May 2018), paras. 3 .7-3.67 (summarising the positions of numerous other States on this issue), 
Oral Submissions of the Republic of Mauritius, Verbatim Record (3 Sept. 2018), paras. 5-17 (Ms Macdonald); Oral 
Submissions of the Argentine Republic, Verbatim Record (4 Sept. 2018), paras. 11-28 (Mr Kohen); Oral Submissions of 
Belize, Verbatim Record (4 Sept. 2018), paras. 9-28 (Mr Juratowitch); Oral Submissions of Brazil, Verbatim Record (4 
Sept. 2018), paras. 10-17 (Ms. Dunlop); Oral Submissions of Guatemala, Verbatim Record (5 Sept 2018), paras. 23-29 
(Ms Sanchez de Vielman); Oral Submissions of Nigeria, Verbatim Record (5 Sept.2018), paras. 20, 25 (Mr Apnta); Oral 
Submissions of the Republic of Vanuatu. Verbatim Record (6 Sept. 2018), paras. 10-11, 18, 21 (Mr McCorquodale); Oral 
Submissions of the Republic of Zambia. Verbatim Record (6 Sept. 2018), paras. 7-12 (Mr Akande); Oral Submissions of 
the Republic of India, Verbatim Record (5 Sept. 2018), para. 20 (Mr Rajamony); Oral Submissions of the Republic of 
Botswana, Verbatim Record (4 Sept. 2018), paras. 4-21 (Mr Nchunga Nchunga); Oral Submissions of the Republic of 
Cyprus, Verbatim Record (4 Sept 2018), para 3 (Mr Polyviou); Oral Submissions of the Republic of Kenya, Verbatim 
Record (5 Sept. 2018), paras. 22-32 (Ms Mcharo); Oral Submissions of the Marshall Islands, Verbatim Record (5 Sept. 
2018), paras. 19, 36 (Mr Christopher): Oral Submissions of the Republic of Nicaragua, Verbatim Record (5 Sept. 2018), 
paras. 39-43 (Mr ArgOello Gomez); Oral Submissions of the Republic of Serbia, Verbatim Record (6 Sept. 2018), para 
33 (Mr Gajic); Oral Submissions of the Republic of South Africa, Verbatim Record (3 Sept.2018), paras. 21. 23, 26 (Ms 
de Wet), Oral Submissions of the African Union. Verbatim Record (6 Sept. 2018), paras. 7-13 (Mr Mbengue); Written 
Submission of the Republic of Djibouti (I Mar. 2018), paras. 27-34; Wnnen Statement of the Netherlands para 3.7 
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AFRICAN UNION



AFRICAN UNION UNION AFRICAINE 

UNIA.O AFRICANA 

Addis Ababa, Ethiopia P. 0. Box 3243 Telephone: +251 11 551 7700 / +251 ·11 518 25 58/ Ext 2558 

Web site: www.au.int 

Dear Sir, 

Ref: BC/OLC/ i1\, °t l ?-J. 30 .. ib

Date: 13 September 2018 

I have the honour to refer to your letter dated 5 September 2018 relating to the question 

put to all participants to the oral proceedings by Judge Cans;ado Trindade at the end of 

the afternoon's public sitting of 5 September 2018 and to forward to you the written 

comments of the African Union on the replies of other participants. 

To: Mr. Philippe Couvreur 
Registrar 
International Court of Justice 
The Hague 
Netherlands 

Ambassador Dr. Namira Negm 
The Legal Counsel 

African Union 



WRITTEN REPLY OF THE AFRICAN UNION TO 

JUDGE CANCADO TRINDADE'S QUESTION 

"As recalled in paragraph (a) of the U.N General Assembly's request for an 

Advisory Opinion of the International Court of Justice (General Assembly 

resolution 71/292 of 22.06.2017), the General Assembly refers to obligations 

enshrined into successive pertinent resolutions of its own, as from 1960, namely: 

General Assembly resolutions 1514(XV) of 14.12.1960, 2066(XX) of 16.12.1965, 

2232(.XXI) of 20.12.1966, and 2357(XXII) of 19.12.1967. 

In the course of the present oral advisory proceedings, references were often made 

to such resolutions by several delegations of participants. 

In your understanding, what are the legal consequences ensuing from the 

formation of customary international law, with the significant presence of opinio 

juris communis, for ensuring compliance with the obligations in those General 

Assembly resolutions?" 

1. As the African Union emphasised in its Written Statement, its Written Observations

as well as its Oral Statement of 6 September 2018 , the evolution of the principle of self

determination of colonial peoples and territories from 1945 until the adoption of Resolution

1514 (XV) in 1960, suggests that there existed, under general international law, a right to

self-determination at the time of the adoption of the Resolution. Resolution 1514

crystallised the customary international law on decolonisation and self-determination.

2. The opinio juris communis of States was subsequently confirmed in 1965 in

Resolution 2066(XX) of 16 December 1965 but also in other Resolutions such as

Resolutions 2232(XXI) of 20 December 1966 and Resolution 2357(.XXII) of 19 December

1967.

3. In particular, as the African Union stated during its Oral Statement, Resolution

2066 (XX) was indicative and confirmative of the prescriptions enshrined in Resolution

1514. Resolution 2066 clearly recalled that any attempt aimed at partial disruption of the

territorial unit of Mauritius would be contrary to international law.

4. In this regard, the African Union reiterates and fully endorses the positions taken

by Argentina, Botswana and Vanuatu as well as Mauritius regarding the legal

consequences ensuing from the customary nature of the obligations enshrined in

Resolutions 1514(XV), 2066(XX), 2232(XXI) and 2357(XXII).



5. First, the Administering Power is under an obligation to cease its unlawful conduct

and any action or omission contrary to the principle of self-determination and territorial

integrity of Mauritius.

6. Secondly, by virtue of the customary nature of the right to self-determination and

the violation of such right by the administering Power, all States shall refrain from

recognising the illegal administration of the Chagos Archipelago and any other action or

omission pertaining to such unlawful administration.

7. Thirdly, all international organisations, such as the African Union, must ensure that

their members act in compliance with the customary prescriptions of the above-mentioned

Resolutions aimed at ending colonialism and by the same token ensuring promotion of

peaceful regional integration.

8. Fourthly, the African Union is of the view that the obligation to ensure compliance

with international law is also placed upon the system of the United Nations to advance

further its mandate on decolonisation in compliance with the above-mentioned

Resolutions.

9. To conclude, the African Union respectfully submits that all legal consequences

should be drawn from the incomplete decolonisation process of Mauritius and the

unlawful continued administration of Chagos by the United Kingdom:

i. consequences for the United Kingdom under the customary rules of state

responsibility;

ii. consequences for Mauritius, and in particular, reparations that are due to the

Chagossians by the United Kingdom;

iii. consequences for members of the United Nations;

iv. consequences for third states;

v. consequences for the United Nations System, including the General Assembly;

and

vi. consequences for the international community as a whole.



UNITED STATES OF AMERICA



I l11it<·d State� Ucpartrrwnt of �lat,· 

lloshin;:1un. JU.'. J1J.,:!t1 

September 13, 2018 

Sir, 

With reference to your Note V crbale No. 151056 of September 11. 2018 regarding the 
question put to the States participating in the oral proceedings concerning the request for an 
advisory opinion on the legal consequences of the separation of the Chagos Archipelago.from 
Mauritius in 1965 by Judge Cam;ado Trindade, I have the honor to forward to you the written 
comments of the United States of America on the replies of other participants in these 
proceedings. 

Accept, Sir, the assurances of my highest consideration. 

Enclosure: 
As stated. 

Mr. Philippe Couvreur 
Registrar, 

International Court of Justice, 
Peace Palace, 

The Hague 

Principal Deputy Legal Adviser 



l·k<111csf hy flu.· llnifcd Nations General Asscmhly for an Advisory Opinion on the
.. Lcg:11 consc<111cnccs of fhc scp:1.-:1fion offhc Chagos Archipelago from Mauritius in 19(,5" 

Written comments or the United States or America on States' Written Re -,f ics 
of Sc )!ember 11 2018 to the<. ucstions .,oscd b Jud 1c Can ·ado-Trindadc 

I. The United States oilers three observations on the Written Replies or States to the questions

posed by Judge Carn,:ado-Trindadc on September 5 (hcrcinallcr, ''the replies").

' First. in their replies some States assert that a relevant rule or customary international law 

existed at the relevant time. without supporting evidence or regard for the appropriate 

methodology for determining such a rule's existence. The Court's longstandingjurisprudcnce 

holds that in order to find the existence or a rule or customary international law, ''two 

conditions must be fulfilled. Not only must the acts concerned amount to a sell led practice, 

but they must also be such, or be carried out in such a way, as to be evidence of a belier that 

this practice is rendered obligatory by the existence of a rule of law requiring it fi.e., opinio 

jurisl.'' 1 In other words, .. within the period in question ... State practice, including that of 

States whose interests arc specially affected, should have been both extensive and virtually 

un[fimn in the sense of the provision invoked;-and should moreover have occurred in such 

a way as to show a general recognition that a rule of law or legal obligation is involved."2 

3. Despite many expressions of political and moral support for decolonization, including by the

United States and other administering powers, there was no opinio Juris or "extensive and

virtually unifonn" State practice at the time Resolution 1514 was adopted, or through the end

of the 1960s, evidencing a specific customary international law rule that would have

prohibited the United Kingdom from establishing the British Indian Ocean Territory

(BIOT).3 The lack of opinio Juris is underscored by continued disagreements among States

about key elements of self-determination through April 1970, as the negotiating records of

1 North Sea Continental Shelf, Judgment, I.C.J. Reports 1969, p. 3, para. 77 (emphasis added). See also United 
States Written Statement of March I, 2018, para. 4.27. 
1 Id, para. 74 (emphasis added). 

:i See United States Written Statement, paras. 4.32-4.72. 



th<.: Fri<.:ndly Rdations lkdaration show.' 1 Th1.:rdi.H·1.:, contrary to the assertions submitted by 

a number or States in their replies. neither Resolution 1514 nor the other resolutions cited in 

the Gen<.:ral Assembly's qu<.:stions refkct<.:d sp<.:cific and relevant rules or customary 

international law applicable at the relevant time. 

4. States advancing these assertions likewise did not properly apply the Court's methodology

frir determining the relevance or General Assembly resolutions to the formation or customary

international law. General Assembly resolutions may provide evidence of opiniojuris

supporting the existence or a rule or customary international law. To determine whether a

particular resolution provides such evidence, the Court has stressed that "it is necessary to

look at its content and the conditions or its adoption.''5 The best evidence of States'

contemporaneous attitude toward a resolution arc the statements they make during

negotiation and adoption. 6 Expressions of moral and political support arc not enough, nor is

the absence or votes against a resolution. 7 The fact that several States abstained on these

resolutions reflects the lack of consensus among States.8 Instead, the Court must be presented

with evidence sufficient to establish that States at the relevant time believed that international

law required the conduct in question. As set fo11h in detail in the United States Written

Statement and Oral Presentation,9 the negotiation and adoption records of the resolutions

cited in the questions do not demonstrate such a belief.

5. Second, the United States reiterates that, under the tenns of the U.N. Charter, General

Assembly resolutions-with limited exceptions not applicable here-are not themselves

4 See United States Written Comments, paras. 3.19-3.27. 
5 legality of the Threat or Use of Nuclear Weapons, Adviso1J' Opinion, I.C.J. Reports /996, p. 226, para. 70. 

"See Report of the International Law Commission, 68th Sess., U.N. Doc. A/71/10(2016), ch. V: "Identification of 
Customary International Law," p. 107, Commentary to Draft Conclusion 12, para. 6. 
7 United States Oral Presentation, para. 49. 
8 As we explained in our oral presentation, States are often able to support resolutions, or at least to not vote against 
them, even where they do not agree with all of their terms, precisely because the resolutions are not binding and 
States can explain their understanding of the resolution on the record. Id.. para. 49. See also, e.g., Obligations 
concerning Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshall 
Islands v. Pakistan}, Jurisdiction and Admissibility, Judgement, I.C.J. Reports 20/6, p. 552, para. 53 (addressing 
Pakistan's argument based on the parties' voting records on General Assembly resolutions: "(S]ome resolutions 
contain a large number of different propositions; a State's vote on such resolutions cannot by itself be taken as 
indicative of the position of that State on each and every proposition within that resolution. let alone of the existence 
of a legal dispute between that State and another State regarding one of those propositions."). 
9 See United States Written Statement, paras. 4.42-4.48; United States Oral Presentation, paras. 45-55. 
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kgally binding. 111 Therefore. States arc mistaken when they characterize the resolutions cited 

in the questions as articulating ··rules" or imposing .. obligations:· or otherwise requiring 

.. obligatory compliance." The !'act that --mandatory terms," such as .. right" and "'shall," may 

appear in a resolution is not legally dispositivc. 11 Many General Assembly resolutions that 

arc indisputably nonhinding use such tcrms. 1� 

6. 1-'inally. because the resolutions cited in the questions were not themselves binding and did

not rcllccl a rule or customary international law that would have prohibited the establishment

or the BIOT, there arc no legal consequences arising from them. As such, the United Stales

docs not address the legal consequences proposed by a number of States in their replies.

10 United States Written Statement, para. 4.28, n. 98. 
11 See United States Written Comments, para. 3.29. 
12 

See id nn. I 03-05 and sources cited therein. 
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